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*2 Ghasemi Seyed Hassan Seyed Reza v Public Prosecutor

Court of Appeal

31 March 2015

[2015] AMEJ 633

*2 Public Prosecutor v Ghasemi Seyed Hassan Sayed Reza

Criminal Appeal No. N-05-238-09/2012 (IRN)

Aziah Ali, Zakaria Sam, Ahmadi Haji Asnawi JJCA

Dangerous drugs — Appeal — Appeal against conviction and sentence — Trafficking — Whether
prosecution had established its case beyond reasonable doubt — Whether there were errors in
chemist report

Rujukan Kes:

1. Tan Kim Ho & Anor v PP (2009) 3 MLJ 151

2. Wong Swee Chin v PP (1981) 1 MLJ 212.

High Court, Shah Alam - Criminal Trial No. 45A-59-2010

Representation

N Sivananthan (Sivananthan) for appellant

Tetralina Ahmad Fauzi, DPP (AG's Chambers) for respondent

JUDGEMENT

Ahmadi Haji Asnawi JCA

[1] The appellant was charged with the following offence —

“Bahawa kamu pada 23 Disember 2009, lebih kurang jam 3.45 petang, di Kaunter Pemeriksaan
Kastam “A”, Cawangan Pemeriksaan Penumpang KLIA (CPPI), Balai Ketibaan Antarabangsa,
Terminal Utama Lapangan Terbang Antarabangsa Kuala Lumpur, di dalam Daerah Sepang,
dalam Negeri Selangor Darul Ehsan, telah didapati mengedar dadah berbahaya iaitu
methamphetamine seberat 1,367 gram, dan dengan itu kamu telah melakukan suatu kesalahan
di bawah seksyen 39B(1)(a) Akta Dadah Berbahaya, 1952 dan boleh dihukum di bawah seksyen
39B(2), Akta yang sama.

[2] At the end of the prosecution's case, the trial judge found a prima facie case against the appellant
and was ordered to enter his defence. The appellant opted to give evidence on oath.

[3] At the end of the case for the defence, the trial judge found that the appellant had failed to raise
any reasonable doubt against the prosecution's case. The appellant was thus convicted of the charge
proffered and sentenced to death.
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Hence this appeal before us in respect of the said conviction and sentence. *3

We heard the appeal and after due consideration of the issues raised, we dismissed the appeal and
we now give our reasons.

The Prosecution's Case

[4] The narratives were as follows -

4.1 On 23.12.2009, at about 3.45 p.m., SP-4 (PK Mohd Zamri Shafie) was on duty at Kaunter
Pemeriksaan Kastam “A” when he saw the appellant exiting towards the green lane.

4.2 The appellant was seen carrying a grey coloured luggage (exhibit P-4), a black coloured
hand carry bag (exhibit P-20) and a plastic bag (exhibit P-21).

4.3 PW-4 stopped the accused and brought him to the scanning machine to scan his bags.
The scanning of the luggage P-4 revealed suspicious looking images.

4.4 SP-4 next proceeded to examine the bags. The luggage P-4 was locked with the
combination numbers “1, 8, 5”. The appellant *4 then opened the luggage with the
combination numbers “0, 0, 0” pursuant to SP-4's instructions.

4.5 Inside the luggage P-4, PW-4 found a 2 layered folded white blanket (exhibits P-13 and
P-14), which upon further examination, appeared hardened with small particles distributed all
over its surface (dalam keadaan keras dan mempunyai serbuk jernih).

4.6 The appellant together with his bags was next taken to the CCPI office for a thorough
investigation. Apart from the aforesaid white blanket, a brown sweater carrying the
“Greenvillage” brand name (exhibit P-17) was also discovered from the luggage P-4 with both
its sleeves appearing hard with small particles stuck therein (bersifat keras dan berhabuk
pada kedua-dua belah lengan baju sejuk tersebut).

4.7 The other articles seized from the appellants were as itemised by SP-4 in Senarai Borang
Bongkar (exhibit P-26). The exhibits together with the appellants were later handed over to
the investigating officer of the case, SP-5 (Penguasa Kastam *5 Afzarizzal Abd. Wahab).
SP-5 testified that there were traces of crystalline powdery substance on both the 2 layered
white blanket and the brown sweater (ada kesan serbuk kristal jernih).

4.8 The chemist, SP-3 (Suhana Ismail), in her testimony in court confirmed that the surface of
the 2 layers of the blanket (P-13 and P-14) and the sleeves of the brown sweater (P-17)
appeared hardened and upon analysis, she found them to contain 1,367grammes of
methamphetamines (hereinafter referred to as the said “drugs”), the subject matter of the
charge now levelled against the appellant.

[5] The trial judge found that the appellant had custody, control and knowledge of the drugs he had
carried in his luggage and thus possession of the same. Additionally, grounded upon the manner in
which the drugs were concealed and the quantity which is rather huge, the trial judge found that the
only reasonable inference to be made is that the same were carried for the purpose of trafficking
within the meaning of s.2 of the Dangerous Drugs Act, 1952 (hereinafter referred to as “the DDA,
1952”). Henceforth the appellant was ordered to enter his defence. *6

We were with him in respect of this findings.

Page2

http://login.westlaw.com.my/maf/wlmy/ext/app/document?src=doc&linktype=ref&crumb-action=replace&family=I93B6DCC27AAA11E2A4B383833EF13CD2&stid=std-my-legislation-link&ds=my-legis-all


The case for the defense

[6] The applicant posited the following -

6.1 The appellant came from Iran and back home he was a tailor.

6.2 The present trip was his 5th trip to Malaysia and was work related where his intention was
to source new designs for Muslim ware/costumes.

6.3 He was asked by his close friend, one Ghulam, whom he had known for the past 7
months, to bring the luggage P-4 to Malaysia to be given to Ghulam's brother, one Hamid.

6.4 He was not paid or promised anything by Ghulam to bring the luggage to Malaysia.

6.5 He was told by Ghulam that the luggage contained medicines and was given to him at
Mehradad Airport, Iran, about 20 minutes before his flight's departure. *7

6.6 He did not open and examine the contents of the luggage. The clothings inside the
luggage were not his.

6.7 He denied having in his possession the drugs found inside the luggage.

[7] The trial judge found the defence to be tainted with lies and incapable of being believed.
Additionally having considered the same, it failed to raise a reasonable doubt upon the prosecution's
case, whereas the prosecution had proven its case beyond a reasonable doubt.

The Appeal Before Us

[8] Counsel for the appellant submitted a single ground of appeal that is, that the conviction of the
appellant was unsafe on account of contradictions in SP-3's (chemist) oral testimony in court and her
chemist report [exhibit P-12, at p.243, Jilid 3, Rekod Rayuan (RR)], in respect of the following - *8

(i) In her oral testimony SP-3 had confirmed that chemical analysis was only conducted on
one-third (1/3) of each layers of the blanket, P-13 and P-14, whereas P-12 at item (i) and (ii),
seems to suggest that she had conducted the analysis on the whole of P-13 and P-14.

(ii) In her oral testimony, she had confirmed that chemical analysis was only conducted on the
sleeves of the brown sweater, P-17. However in P-12, it appears that she had analysed the
whole sweater and not confined to only the sleeves.

(iii) In P-12, 8 other items as listed in items 3 to 8 were sent to her for analysis but the result
obtained on whether the same contained drugs or otherwise were not stated. It was only in
her oral evidence that she explained that the said items bore no traces of drugs.

[9] Counsel submitted that the chemist cannot explain away any omission or error in her report
through her oral evidence without the same being reduced into writing in the first place. Additionally
the *9 charge against the appellant must be accurate in relation to the amount of methamphetamines
found. Equally the prosecution had failed to explain the contradictions which invariably would
prejudice the appellant.
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Our Findings

[10] We found no merit in counsel's contentions. We opined that SP-3 did not contradict herself in
respect of her oral testimony in court and her chemist report, P-12. Her failure to state in her chemist
report that she had analysed 1/3 each of the 2 layers of the blanket P-13 and P-14, instead of the
whole blanket and the sleeves of the sweater P-17, instead of the whole sweater only amounted to an
omission.

[11] Such failure could not amount to a contradiction rendering her testimony unreliable. As the
chemist was called to testify, as here, the substantive evidence must come from her oral testimony
wherein the veracity of her evidence is subjected to cross-examination. What she did in her laboratory
and the outcome of what she did is tested and scrutinised and verily taken into account to determine
its admissibility. The same cannot be said of chemist report. Hence chemist report has *10 always
been treated as of corroborative value only. The omissions in the chemist report cannot be a ground
to prevent the maker to state the obvious provided it does not occasion any prejudice to the defence
or having the effect of amending, adding or supplementing the chemist report or turning it into a report
of a different character.

[12] On the facts, we are satisfied that the oral testimony of SP-3 had not, in any way, caused
prejudice to the appellant. Her oral testimony did not add anything substantive nor had fundamentally
altered the essence of her chemist report except to reveal the actual parts of the exhibits analysed by
her. Equally, not stating that the 8 other pieces of clothings received and analysed by her contained
drugs or otherwise, as in her chemist report, is as good as stating that the clothings did not contain
drugs, as in her oral testimony.

[13] The evidence reveals that the appellant was only charged for the amount analysed and found by
SP-3, i.e on 1/3 each of P-13 and P-14 and not for the whole drugs covering the surfaces of P-13 and
P-14 even though SP-3, SP-4 and SP-5 testified that the small particles were evenly distributed all
over the hardened surfaces of the aforesaid *11 incriminating exhibits. As regards to the sweater,
P-17, the appellant was charged only for the amount found i.e on its sleeves.

In such event we declined to agree with counsel's contention that the appellant had been prejudiced
by SP-3's failure to state the same in her chemist report. In fact, going by the evidence, the appellant
was charged for a lesser amount. Conversely we found no merit in counsel's submission that there
was no accuracy in the amount of drugs trafficked by the appellant. He was charged only for the
amount analysed and found by SP-3.

[14] Additionally we noticed that the defence, in the cross examination of SP-3, did not challenge that
there were infirmities in the chemist report prepared by her, that the weight of the drugs were not
accurate or that the tests employed in the analysis were wrong. There was also no challenge in
respect of the methodology employed to analysed the drugs i.e that only 1/3 each of P-13 and P-14
were analysed and only the sleeves of P-17 was analysed. There was also no challenged mounted
on the 8 other pieces of clothings analysed by her nor were any questions asked as to whether the
said clothings contained drugs or otherwise. The law is clear that where there is a failure to
cross-examine on certain aspect of the prosecution case, such failure can be *12 equated to an
admission — see Wong Swee Chin v PP (1981) 1 MLJ 212.

[15] It is pertinent to note the position of the contending parties in an adversarial system of justice as
ours as stated by Zaki Azmi CJ in Tan Kim Ho & Anor v PP (2009) 3 MLJ 151 at para 33, which we
think applies unequivocally to the situation before us:

“[33] In our adversarial system of justice, the duty of each party is to show that his case is the
truth. This is done by him adducing his own witnesses to support his contention. When it is the
plaintiff or prosecutor who is adducing the evidence, his witnesses are subject to
cross-examination by the defence or the accused person. When a prosecution witness makes a
statement of fact which is disagreed to by the defence it becomes the defence's duty to, in
whatever way, put to the plaintiff or prosecution witness that what the witness has said is not
true. In addition, he could also use the plaintiff's or prosecution's witnesses to adduce evidence to
support his defence and to indicate what his defence is. This he is required to do to enable the
plaintiff or prosecution to bring out evidence to disprove what the defence intends to adduce. If
the defence does not in any way indicate by cross-examination of those facts, those statements
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made by the plaintiff's or prosecution's witnesses must be accepted as true. Even if the plaintiff's
or prosecution's witness does no say anything relating to the defence case, it is still the duty of
the defence to bring out his case during the plaintiff's or prosecution's case. In fact this duty to
disclose his defence during the prosecution's case is more relevant in criminal cases than in civil.
This is particularly so when the plaintiff or prosecution's witness is relevant to the fact in issue. In
criminal cases, the prosecution does not know what the defence is going to be, except in alibi,
until the defence adduces its evidence”.

Verily, we found counsel for the appellant then did none of these. *13

Conclusion

[16] In the final analysis we were with the trial judge's findings that upon the totality of the facts and
evidence adduced, the prosecution has proven beyond reasonable doubt that the appellant had
possession and was trafficking in the said drugs under s.2 of the DDA, 1952. The defence had failed
to create a reasonable doubt in respect of the said possession and also the said trafficking. We see
no appeable error to warrant our intervention. Henceforth we unanimously dismissed the appeal
before us and affirmed the conviction and sentence of the High Court.
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